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Current Topics. 

NHI disbarment of Frank M. MeDermit, 
‘| a well-known Newark (N. J.) attorney, 
because of unprofessional conduct toward 
several clients, furnishes additional gratify- 
the 
throughout the country are co-operating to 


ing evidence that the bar and bench 


rid the profession of the too numerous class 


of men who fail utterly to appreciate the fact } 
‘position he now occupies on the bench of 


that the relation of lawyer and client is one 
of the highest trust and confidence, and that 


counsel is under a duty to observe the 


strictest integrity in his dealings with his 
clients, whose interests are to be regarded as 
jealousy as his own. The case of McDermit 
was brought to the attention of the Supreme 
Club of 
According to the facts as ascertained, Mc- 


Dermit had been employed by Jane Dowd 


Court by the Lawyers’ Newark. 


to defend her son Patrick, against whom a 


girl named Hyland had made charges. Me- 





Dermit received originally $265 from Mrs. 
Dowd, and subsequently received $625 in 


sums of $300 and $325. Mrs. Dowd claimed 
that the $625 was paid to McDermit to se- 
for son, against whom two 
McDermit 
claimed that the $300 was paid as a fee for 
defending Dowd on the second charge. The | 
opinion disbarring McDermit was written | 
by Justice Van Svckel, who went into the 


cure bail her 


separate charges had been made. 


case in detail, showing that the accused at- | 
; ; | 
torney, after making the $890, and without | 
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consulting Mrs. Dowd, advised the son to 
plead non vult. and marry the plaintiff. The 
opinion holds that McDermit should have 
consulted Mrs. Dowd and followed her ad- 
vice or withdrawn from the case, and that 
he rendered no service commensurate with 
the compensation he received. The court’s 
conclusion that a counselor who is unfaith- 
ful to the instructions of his clients, who ob- 
tains from them money for which he fails or 
neglects to render any adequate service, and 
who retains for his own use money which 
he receives for another purpose, should be 
disbarred, will be concurred in by every 
member of the bar who is in favor of main- 
taining the purity and integrity of the an- 
cient and honorable profession of the law. 


The daily press has recorded the astonish- 
ing charges recently made by a witness be- 
fore the Industrial Commission, in session 
in the city of Washington, against Judge 
Haight of the New York Court of Appeals. 
This witness, Mr. M. L. Lockwood, of 
Pennsylvania, declared that Judge Haight 
was nominated at the instigation of the 
Standard Oil Company, and elected to the 


the highest court in the State by the use of a 
vast corruption fund contributed largely by 
the corporation named. These grave accu- 
sations are all the more astonishing because 
they are directed against a jurist who stands 
the peer of any in the State, one who has sat 
upon the bench for nearly a quarter of a 
century, and against whom in all that time 
breath of suspicion has ever been 
The animus of Mr. Lockwood’s 
It would 


no 
breathed. 
attack has not yet appeared. 
seem to the duty of the Indus- 
trial Commission, before whom _ the 
grave accusations were made, to not only 
afford the gentleman making the charges 
every opportunity to substantiate them, but 
to compel him to do so, or be branded as a 
wanton slanderer, fit object for the contempt 
of decent and self-respecting men. So far as 
we have observed, Judge Haight and his col- 
leagues on the bench of that high tribunal 
have maintained the attitude of treating the 
Lockwood indictment with the silent con- 


be 
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tempt it so well deserves unless and until 
something more tangible than the mere 
declarations of this accuser has been pre- 
sented. The people of the State of New 
York are extremely jealous of the reputation 
of its great court, which stands next in im- 
‘portance and ability to that of the Supreme 
Court of the United States, and they will not 
sit idly by and see it or any of its members 
assailed wantonly and without reason or 
justification. The bar should lose no time in 
seeing that Mr. Lockwood’s charges are 
probed to the bottom. 


While on this topic, the remarks recently 
made by Prof. Thaddeus D. Kenneson, oi 
the New York Law University Law School, 
to the graduating class of that institution 
should also properly be noticed. Prof. Ken- 
neson told the departing students that 
judges were nominated by bosses and 
awarded references under stress of political 
influence and for selfish motives. Undoubt- 
edly there is some foundation for the declara- 
tions of Prof. Kenneson, but we prefer to 
believe that such instances, even in the city 
of New York, are the exception rather than 
the rule, and that the accusations we hear so 
frequently are largely made by narrow- 
minded, envious or disappointed men who 
by their habits of mind invariably put the 
worst construction upon every judicial act 
and personal relation. In the words of the 
Philadelphia Press: 


too often more careless than wise in their per- 
sonal relations. They accept conspicuous hospi- 
talities from men whose large interests must come 
before them. They permit themselves by the pay- 
ment of heavy assessments to associate themselves 
with the political machine. Cases occur in which 
they are imprudent enough to press claims and 
petitions for official. patronage of municipal and 
corporation officers at the very moment when im- 
portant cases are pending before their courts in 
which these officers are interested. Personal cor- 
ruption is not indicated, much less proved, by all 
this. Often all that exists is personal carelessness 
and a callous habit of mind. A judge on the bench 
still remains a man with friends who seek to use 
his influence, social and personal preferences, and 
a desire, natural to all men, to be of weight and 
importance. But when a judge asks a favor, 
presses a claim for office or accepts an invitation 








for conspicuous hospitality from men whose case: 
are on every court docket, he cannot restrict his 
act to its personal relations. The newspapers ar: 
judiciously silent, for the great majority of Ame: 
ican newspapers are honestly desirous of main 
taining public respect the judiciary. But 
gossip is always busy about a judge. He neve: 
hears it. Every one else does. His visit to son 
dispenser of patronage, his call on a corporation 
magnate, the office he secured, the references he 
awarded — these pass from mouth to mouth 
They are magnified and given a sinister signifi 
cance. They have all the worse influence because 
they never reach publication, but are whispered 
from man to man. These things do an infinite 
harm. They sap the secret confidence on which 
bench and law both rest as their ultimate founda 
tion. They demand from every man on the bench 
an arduous anxiety to avoid the faintest appear 
ance of evil or personal relations with dubious 
influences. Many judges do this; some do not, 
and the evil they do is not to be measured in cold 
words. 


for 


In connection with the recent adjourn- 
ment of the New York Court of Appeals ai 
the conclusion of the summer term at Sara- 
toga, until the first week in October, the 
intimation not directly 
from the court or any member of it, tha: 
there will probably be no further summer 
sessions held at the famous watering place. 
According to newspaper report, there has 
been much unfavorable comment upon ihe 


comes, though 


part of various lawyers who have had occa- 
sion to argue cases before the court at Sara- 
toga, and that each year the dissatisfaction 


| with the holding of the summer term at that 
It remains true that a few judges themselves are | 


place has become more marked. We are 
also told that the facilities for holding court 
tiiere are the most meagre, and chat the 
judges themselves of late have not been 
over enthusiastic over the place for that pur- 
pose. It is also said that each year the 
amount of business transacted by the court 
during its summer term has been less and 
less, and that this year a smaller amount 
than usual was disposed of. When a vote 
was taken by the judges as to where the 
summer session should be held this year, it 
is understood that three out of seven voted 
against Saratoga, and that of the four who 
voted for it, one was only mildly in favor. 
We are not informed as to the exact truth of 
these reports, or as to the amount of dissatis- 
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faction among the profession with reference 
to the selection of Saratoga, but the truth of 
the statements above made seems altogether 
probable. 
terms hereafter are held in Albany, there 


If, as seems likely, the summer 


will be no cause whatever for complaint. 
We see no good reason for going to the 
Springs to hold court. The capital and the 
capitol, where all the court’s records and 
archives are kept and preserved, and which 
are much easier of access by persons having 
business with the court than is Saratoga, are 
the proper places for holding all its sessions, 
winter and summer. Neither the judges of 
the court nor the lawyers who argue before 
them need to go to the famous watering 
place in June for their vacation, for that 
later. and 
pleasure do not mix, with satisfactory re 
sults. 


comes Proverbially, business 


The report of the New York State Bar 
Association for 1899, which has just been 
published, is more 


than usually complete 


and interesting. It is embellished with ex- 
cellent half-tone portraits of the former presi- 
dents of the association, fifteen in number. 
These comprise John K. 
Court of Appeals; 
Hand, reporter and afterward judge of the 
same tribunal; Sherman S. 


Porter, formerly 
judge of the Samuel 
3uf- 
falo; Chief Judge Ruger, of the Court of 
Appeals; Col. Elliott F. Shepard, of New 
York city; Governor David Bennett Hill, of 
this city; Martin W. Cooke, of Rochester; 
William H. Arnoux, formerly judge of the 
Superior Court; Matthew Hale, of Albany; 
George M. Diven, of Elmira; J. Newton 
Fiero, of Albany; Tracy C. Becker, of Buf- 
falo; William H. Robertson, of Westchester; 
Edward G. Whitaker, of New York, and 
Simon W. Rosendale, of Albany, formerly 
attorney-general of the State. The president 
for the current vear is Walter S. Logan, of 
New York, who has taken so prominent a 
part in the movement in this country in favor 
of international arbitration. The contents of 
the volume include the admirable address 
made before the annual meeting of the asso- 
ciation, last winter, by Judge Oliver Wendell 
Holmes, of the Supreme Judicial Court of 


Rogers, of 





‘Law in Science and 
Science in Law.” The committee on publi- 
cation of the State Bar Association is entitled 
to the thanks of every member for the ex- 
cellent manner in which the proceedings of 


Massachusetts, on 


the last annual meeting have been prepared 
and printed for permanent preservation. 


The crime of kidnapping, one of the mean- 
est and most despicable in the whole cal- 
endar, has been altogether too common in 
this country of late. Conscienceless scoun- 
drels have seen or thought they have seen in 
it an easy way to obtain comparatively large 
sums of money with little effort and not a 
great amount of risk, relying upon parental 
love and anxiety to furnish the ransom de- 
manded without asking any embarrassing 
questions. However, the recent case of child 
stealing in New York is likely to change the 
views of those who have contemplated en- 
gaging in the industry. Not only did the 
“punishment fit the crime,” but it was ad- 
ministered with a speediness that must have 
the criminal ele- 
The calendar is as 


astonished and saddened 
ment beyond expression. 
follows: 

May 21 — Child abducted. 

June 1— Discovery of the child and ar- 
rest of the principals. 

June 5 — Indictment. 

June 14 — Brought to trial. 

June 16— Found guilty and sentenced. 

Thus from the crime to the sentence only 
twenty-six days were allowed to elapse. 
Would that all crimes could be as speedily 
punished. It is too true that Justice some- 
times sleeps, and that miscarriages are not 
rare, but object-lessons like that afforded by 
the New York child-stealing case will not be 
lost on those for whose benefit they are in- 
tended. 


In connection with the printing of the pro- 
ceedings of the last annual meeting, it un- 
doubtedly will be of interest to the legal 
profession throughout the State to learn 
that the corresponding secretary, Mr. L. B. 
Proctor, is now engaged in writing a history 
of the State Bar Association from its incep- 
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tion, twenty-two years ago, to the present 
time. Such a history has long been wanted, 
and it is a matter for general congratulation 
that the work has been undertaken by one so 
competent and well qualified as Mr. Proctor 
is conceded to be. It is only stating a well- 
known fact to say that no writer in the State 
possesses superior facilities or is better ac- 
quainted with the members of the bench and 
bar of the State than Mr. Proctor. For 
nearly a quarter of a century he has enjoyed 
a unique position among the purely legal 
writers of the Empire State, and his indus- 
try, versatility and power as a writer are 
everywhere acknowledged. That the forth- 
coming history will prove in every way ade- 
quate and worthy of permanent preservation 
there can be no doubt, and it is equally cer- 
tain that the work will still further enhance 
the reputation of the talented author, who 
has long been one of the most valued con- 
tributors to the columns of the ALBANY 
Law JOURNAL. 


The New York Court of Appeals has ad- 
journed to Monday, October 2, 1899, and 
will convene at the capitol, in this city, on 
that day, at 2 o’clock p. M., then and there to 
proceed with the call of the present calendar. 
Monday, October 2d, will be the only reg- 
ular motion day in the October session, and 
the only day in that session for which appeals 
from orders should be noticed. 


Hotes of Gases. 


Privilege of Witnesses Who Are Parties to the 
Suit. — It seems to be an unsettled point in the 
law of evidence at the present time as to just 
what is the effect of a claim of privilege by a party 
to the suit who has put himself on the stand as a 
witness in his own favor. Does he waive all his 
privileges by offering to testify, or, if not, can 
inferences be drawn against his case from his re- 
fusal to give all the evidence in his power? In the 
ordinary case, if a party to the suit can be shown 
to have withheld evidence of any sort bearing on 
the merits of the case without any excuse for its 
non-production, this is allowed to count heavily 
against him (Wylde v. Northern R. R., 53 N. Y. 
156). But if he refuses to give further evidence on 
the ground of privilege, though, logically, there is 
a strong probability that he is keeping back the 
evidence because he knows that it would be harm- 








ful to his case, still, on theoretical grounds, this 
should cause no inferences to be drawn, for other 
wise the privdege becomes a mere nullity. In 
deed, this seems to have been the fundamental idea 
of a privilege, that the claim of it was perfectly 
proper and could never be used against the witness 
(Rose v. Blakemore, Ryan & Moody, 382). 

From this point of view a recent Massachusetts 
case seems logically indefensible. The defendant 
called as a witness a former attorney oi the plain 
tiff, and asked him as to certain confidential com 
munications made to him by the plaintiff. On the 
claim of privilege by the attorney conducting his 
case, the court ruled that the plaintiff in person 
must assert or waive his privilege, and take the 
responsibility of it on himself. To avoid the infer 
ence that he withholding evidence which 
might hurt his case, the plaintiff then waived his 
privilege, but took exceptions to the ruling. The 
Supreme Court held, however, that there was no 
error, for while the plaintiff had not waived his 
privilege by going on the stand himself, yet even 
if he had refused to allow his attorney to testify, 


was 


this would have been a proper subject of comment 
and inference by the jury (McCooe vy. 
R. R., 53 N. E. Rep. 133 [Mass.]). 

It cannot be doubted, however, that the two 
positions taken by the court are logically incon- 
sistent, for if the party still has his privilege, then 


Dighton 


no inferences should be allowed from his assert- 
ing it. This seems to be the English law to-day 
(Wentworth y. Lloyd, 10 H. L. C. 589; see, also, 
Sigler v. Rehler, 43 Ind. 112). 
the point is not settled. 


In this country 
In criminal cases there is 
a square conflict, some courts holding that the 
defendant waives all his privileges by going on the 
stand, and others that he waives none. Compare 
Commonwealth vy. Nichols (114 Mass. 285) and 
Chesapeake Club v. State (63 Md. 446). In civil 
cases there seems to be very little authority on the 
point, and it is doubtful how far the principal case 
would be followed. While not logical, it takes, in 
the actual result reached, a convenient position 
between the two extremes of complete waiver of 
all privileges and waiver of none, with no infer- 
ences to be drawn. The party is protected in that 
he is not obliged to give evidence tending to in- 
criminate himself, nor can his attorney, without 
his consent, give evidence which might subject 
him to a prosecution for perjury, and yet his 
opponent is not made to suffer by the exercise of 
this safeguard, and the merits of the case are made 
to appear directly or by a legitimate inference 
For these practical reasons the decision seems 
satisfactory and may very probably be followed. — 
Harvard Law Review. 


Libel of the Dead. — In Bradt v. New Nonpareil 
Co., decided in the Supreme Court of Iowa in 
May, 1899, it was held that a statute of that State, 
making the publication of a libel concerning a 
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deceased person, which tends to scandalize the sur- 
viving relatives of the deceased, punishable crim- 
inally, does not, inferentially, subject the publisher 
of a libel concerning an adult deceased person to 
civil liability at the suit of the mother of the de- 
ceased, for shame, humiliation and mental anguish 
suffered by her on account thereof. The 
said in part: 


court 


this 
mental 


The damages sought to be recovered in 
humiliation, 
anguish of the mother, caused by an alleged libel- 
publication her 
George Bradt. 
in the petition, is undoubtedly libelous per se. 


action are for shame and 


ous concerning deceased son, 
The publication, which is set forth 
5ut 
the pivotal question is, May plaintiff recover dam- 
ages therefor? Section 5086 of the Code makes it 
a crime to maliciously blacken or vilify the mem- 
ory of one who is dead by a libelous publication 
tending to scandalize or provoke his surviving 
relatives or friends; and there is no doubt that for 
the publication set out in plaintiff's petition de- 
fiendant was subject to a criminal prosecution, pro 
vided the article was published without sufficient 
justification. But is it liable civilly to the mother 
of the deceased? She does not sue in a represen 
tative capacity, and, if she had, she could not re 
cover, for it is manifest no injury was done to the 
estate of her deceased son. It seems that 
temptuous demeanor towards a corpse was, by the 
Roman law, an insult to the heir of the deceased, 
and that action could lie therefor (Dig. 47, 10, 11) 
The rule that an heir may recover for a libel of 


con 


one deceased does not seem to have gained a foot 
hold in this country, and we know of no principle 
that will sustain such an action. There was noth- 
ing in the article which tended in any manner to 
reflect on the plaintiff, and her sufferings were ol 
the same kind as that produced by publication 
upon any of the other relatives or close friends of 
deceased. To permit a this 
would allow the mother of any person libeled to 
bring suit in her own name for the consequential 


recovery in case 


damages done to her feelings, and the death of the 
person libeled would be a wholly irrelevant mat- 
ter; for the suffering is in kind the same whether 
the person libeled be living or dead. We have not 
been cited to an authority, and, after a diligent 
search, we have been unable to find one which 
authorizes a recovery in such a case. 


Eminent Domain — Public Use. 
ing entitled In re Minneapolis & St. L. R. R., 
decided in the Supreme Court of Minnesota, in 
May, 1899, it was held that a railway company is 
authorized, by General Statutes of Minnesota, 
1894, sections 2645, 2646, to acquire land by con- 
demnation for a right of way for a spur track from 
its main line to its gravel pit, for the purpose of 
obtaining necessary gravel to enable it to safely 


maintain and operate its railroad; that such a tak- | 


ing of land is for a public purpose or use. 


In a proceed-- 








The court said in part: It is maintained on be- 
half of the landowner that the proposed taking is 
not for a public purpose or use, but for the sole 
benefit of the stockholders of the company, and 


| for the benefit of their property, and further, that 


if land can be condemned for the proposed use, 
then there is no reason why the company may not 
condemn land for a gravel pit or ties or stone or 
fuel. None of the suggested cases is in point, 
except the taking of land by the exercise of the 
power of eminent domain for a_ gravel pit. 
Whether land may be taken for the latter purpose 
we do not decide, because the taking in this case 
is only for a right of way to the petitioner’s gravel 
pit. Lumber, ties, stone and fuel are all necessary 
to the construction, maintenance and operation of 
a railway; but each of them may be purchased in 
the open market, and usually within a reasonable 
distance of the place where it is to be used. 
Gravel, however, is not an article of general com- 
merce. It cannot be purchased in the market in 
quantities required by railroad companies, yet it is 
indispensable to the maintenance and safe opera- 
tion of their roadbeds. To obtain it, they must go 
where nature has placed it; hence, gravel pits are 
practically and essentially adjuncts to the roadbed 
of a railway, and the taking of land by a railway 
company for a right of way from its roadbed to its 
gravel pit for the obtaining of gravel for the safe 
maintenance of its railroad is a taking for a public 
A taking of land for such a purpose 
differs only in degree from a taking for a right of 
way to its roundhouse or machine shop. A taking 
is no more for the sole benefit of the stockholders 
In this par- 
ticular case the object of acquiring the right of way 


purpose. 


in the one case than in the other. 
is for the purpose of reducing the cost of maintain- 
This is a pur- 
pose which directly affects the public, for the cost 
of maintaining and operating a railway is a mate- 
rial matter in determining the rate a railway com- 


ing the roadbed of the petitioner. 


pany may legally charge for the transportation of 
passengers and freight. 


Negligence —- Obvious Danger — Question for 
Jury. — In Palmer v. Gordon, decided by the Su- 
preme Judicial Court of Massachusetts, in May, 
1899, it appeared that plaintiff, a boy, was a tres- 
in the kitchen of defendant's restaurant. 
Defendant spilled water on the stove, to frighten 
him away, without intending to scald him, but it 
flew from the stove upon his legs. It was held, 
that whether or not the danger to plaintiff was 
sufficiently obvious was for the jury. The court 
said: 


passer 


This is an action of tort for personal injuries. 
We are to take it that the plaintiff, a boy, was a 
trespasser, with some other boys, in the kitchen 
attached to the defendant’s restaurant, and that the 
defendant spilled water upon the stove for the pur- 


pose of frightening the boys away. He did not 
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; ae : 
intend to scald them, but the water flew from the | refer only to such debts as are incurred in the 


stove upon the legs of the boys. The question 
raised by the exceptions is whether the jury were 
warranted in finding the defendant liable. It will 
be seen that this case falls between the cases of 
spring guns and the like, where the defendant is 
or may be in the same position as if he had been 


personally present, and had shot the plaintiff, and 


the cases where, as against trespassers or licensees, 
railroads are held entitled to run trains in their 
usual way without special precautions. (Chenery 
v. Railroad Co., 160 Mass. 211, 213: 35 N. E. 554.) 
In the case at bar the defendant, although not 
contemplating or intending actual damage, did an 
act specifically contemplating the plaintiff's pres- 
ence, and directed against him. He left the safe 
position of a landowner, simply pursuing his own 
convenience, and assuming that no one would 
break the law, and thereby bring himself into 
danger. Just as a man may make himself liable 


to a negligent plaintiff by a later negligence 


(Pierce v. Steamship Co., 153 Mass. 87, 89; 26 
N. E. 415), he may make himself liable to a tres- 
passer by an act that is done with reference to the 
trespasser’s presence, and that sufficiently clearly 
A! 


| 


threatens the danger which it brings to pass. 
trespasser is not caput lupinum. In the present 
case the only element of doubt was whether the 
danger to the plaintiff was sufficiently obvious 
under the circumstances. 
was left to the jury. 


That question properly 


—_——___@— 


COLLECTION OF DEBTS 1N ENGLAND. 


HE matter in this article, which we believe will 
be of interest to every business man and lawyer 
who reads this paper, is taken from a recent report 
of Marshal Halstead, our consul at Birmingham, 
England. We believe the information which it 
gives will prove of much benefit to persons having 
claims to collect against residents of “ 
country.” 

It is well, perhaps, to state before discussing this 
subject that the law of England only applies to 
England and Wales, and that Scotland, Ireland, 
the isles of Man, Jersey and Guernsey each has its 
own laws, and the judgment of a civil court in 
England would be ineffective there. 

The collection of debts may be held to embrace 
claims arising under wills, deeds, settlements, in- 
testate estates, infancy, master and servant, land- 
lord and tenant, bankruptcy, marriage, fraud, and 
many other matters which form a large proportion 
of the litigation calling in aid the immense juris- 
prudence of the country. These matters it would 
be impossible to go into in a short disquisition, 
as they are in themselves subjects involving a 
large acquaintance with the common law and stat- 
ute law of the land, and are treated of in some 
thousands of standard works, too numerous even 
to refer to; therefore, in writing this article I shall 


the mother 


| an action to recover a debt? 








women, whether married or single. 





ordinary way of trade and usually arise 
relation of vendor and purchaser, or, 
commercially, between manufacturer or 
and customer. 


from the 
speaking 
merchant 


First, then, to recover a claim, proceedings must 
be taken by the proper person and in the country 
in which the debt is owed. 

It is necessary next to inquire, Who can bring 
The answer is, Any 
person not suffering under disability and of full] 
age. <A person bringing an action must be of full 
age —i. ¢., 21 years — but an infant may sue by his 
or her next friend, who would have to give 
curity for costs. 


se 
A lunatic could only bring an 
action by his or her committee appointed by the 
court. A married woman may bring an action 
in her own name in all matters affecting her sep 
arate estate, or she may be sued in like manner. 
Assuming, then, that there is no disability, a 
creditor residing in America can bring an action 
to recover money due in Great Britain; but it is 
always open to a defendant to apply to the court 


| for security for costs from plaintiff, which would 


be granted because the plaintiff resides out of the 
jurisdiction of the court. 

There is no means of compelling a debtor to pay 
the costs of collecting a debt, unless such costs 
are incurred in an action to recover the money in 
some court. 

Debts are recovered either in the Supreme 
Court of Judicature, or in the County Court of the 
district where the defendant resides 
cause of action arises. 


, or where the 


The initial step to the recovery of a debt is a 
clear statement of the circumstances under which 
the claim arises, for the guidance of the solicitor 
taking up the case, accompanied by a detailed ac- 
count of the claim, setting out fully the dates oi 
claims and the consideration for them. 

The name and address of the plaintiff and of the 
defendant, both Christian and surnames, must be 
given in full; and it must be stated, if they are 
In case the 
Christian name is not given in full, the sex of the 
plaintiff or defendant is required. With the in 
structions for the action, all documents in writing 
affecting the claim and all letters passing between 
the parties, with copies of letters where the orig- 
inals cannot be sent, and especially such letters as 
contain an admission of the debt, should be sent 
In the case of a limited-liability company, it can 
sue and be sued in the name of the company. The 
same remark applies to private firms and joint 
stock companies; but it is always best to give the 
individual names of members of a firm where this 
is possible, as the information can be obtained un- 
der order of the court, and, if it becomes necessary 
to issue execution, it makes the duties of the sher- 
iff easier. In case of an American firm suing, it is 
well to give the names of the firm, and, should it 
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be a joint stock company, all information as to its 
constitution and officers and any company by-law 
under which these officers act. This information 
may be asked for, and, if given in the first instance, 
the three weeks’ time of trans-Atlantic correspond- 
ence will have been saved. 

In case it should become necessary to send to 
England any legal document intended as an au- 
thorization or as proof (such as statutory declara- 
tion), it is desirable to have such document attested 
before a notary public, but that official’s signature 
and his authority to act should be verified by a 
British consul, who will sign and affix his seal. 
By reference to the register issued by the depart- 
ment of state of the United States, or upon appli- 
cation to the department itself, the name and 
residence of the nearest British consul can be 
obtained. 

Having sent these particulars, with the defend- 
ant’s address, the solicitor engaged for the 
plaintiff, an application is usually made by him in 
writing for the payment, which frequently brings 
the money, or raises the issue between the parties, 
if there is a dispute. 

The solicitor will, in case proceedings become 
necessary, then decide in what court they shall be 
taken. If the amount involved is large, the action 
will be brought in the Superior Court; but if a 
small one, in a County Court. On action being 
taken, a debtor usually takes one of the three 
courses — he pays the money, 
or becomes bankrupt. 

If he pays the money, he usually pays only 
taxed costs as between party and party, and the 
solicitor would have some small amounts, not al- 


defends the action, 


lowed against a defendant, to charge his client 
with; these would vary according to the work and 
trouble. 

If a defendant puts in a defense to the action, he 
may plead ‘“ never indebted” and put the p!aintiff 
to proof of his claim, besides getting security for 
If the plaintiff is put to proof he must 
either attend the court personally in England, or 


costs. 


his solicitor must get an order from the court in 
England to take his evidence under commission 
This 


procedure involves considerable outlay, as it is 


by some person appointed by the court. 


necessary to settle interrogatories and matters re- 
lating to the action, and it is never so satisfactory 
as personal attendance, because the 
conveyed to the court by a witness often decides 
the fate of the action. 

If proceedings go to trial in a Supreme Court, 
such trial would be before a judge of assize, either 
in London or in the county assize, usually held in 
the large cities and county towns. The expenses 
of a trial at assizes may be large, as only barristers 
can plead before such courts, and they are paid 
large fees. Barristers’ fees range from 5, 10, 15, 20 
to 100 guineas, and even more in large trials. A 
guinea is practically $5.10. 


impression 





———————————————— 


If a trial is successful, the plaintiff has always 
to pay some solicitor, and client costs to his own 
solicitor (the defendant only paying taxed costs as 
between party and party); but if unsuccessful, he 
would have his own costs and those of the defend- 
ant also to pay, and these costs vary and are af- 
fected by the number of witnesses and the amount 
of evidence adduced at the trial. 


Only very clear and important cases should be 
fought out to the bitter end, and undertaken only 
after having obtained the best legal advice. 

It frequently, and indeed most frequently, hap- 
pens that the proceedings in the Superior Court 
begin and end with the writ of summons, which 
costs from £3 to £5 ($14.60 to $24.33). 

Having obtained judgment, the next proceeding 
is to obtain satisfaction of the debt, either by pro- 
cess against the defendant’s person or his goods. 

Imprisonment for debt, except in small County 
Court cases, is done away with in England. Ina 
small County Court, judgments and executions 
can be issued against the person, after a summons 
has been issued and heard by the judge for com- 
mitment. The judge hears the evidence as to de- 
fendant’s position, and then makes such an order 
as defendant’s means will allow, such as 5s. or Ios. 
a month; and in default of payment, a committal is 
usually made for twenty-one days to the debtor’s 
prison of the district. 

Where a defendant has goods, such as furniture 
or other effects, these may be seized, under an 
execution executed in the Superior Court cases, 
by the sheriff, who holds the money recovered for 
fourteen days, during which time a bankruptcy peti- 
tion may be filed by or against the debtor. 

Where it is known that money is owed a debtor, 
it is possible to attach the money in or towards 
satisfaction of the debt, and a garnishee summons 
is issued against the person owing the money to 
the debtor, which is heard by the registrar of the 
court, who usually makes a garnishee order on 
proof of the indebtedness of the debtor. 

Where a debtor becomes a bankrupt, he has to 
file accounts and submit at once to an examination 
before the official receiver in bankruptcy, who pub- 
lishes to each one of the creditors a statement of 
the debtor’s assets and liabilities and his account 
of the reason of his failure to meet his engage- 
ments; and in the course of a few weeks after filing 
such accounts as the court considers necessary, he 
is examined in open court before the judge, who 
does not give him a discharge unless his position 
is solely in consequence of misfortune, and in no 
case (except with the consent of the creditors) 
unless his estate pays at least 10s. on the pound, or 
50 per cent. 

In nine cases out of ten, if a defendant becomes 
insolvent, the best course is to accept a “ composi- 
tion on the debt” in preference to the bankruptcy, 
as it seldom happens that an estate yields much for 
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the creditors after the expenses of the bankruptcy 
are paid. 

It sometimes happens that goods seized in exe- 
cution are claimed by third persons, and in such a 
case the ownership of the goods is tried upon an 
interpleader summons before the judge, who hears 
evidence and makes such order as the facts war- 
rant. Such claims are frequently made where the 
man and his wife both carry on separate busi- 
nesses. It is very important to know that by 
virtue of the statute of limitations, the right to 
bring an action on simple contract debts is barred 
in England after six years from the last payment 
on account or from the last payment of interést on 
a debt, and that a defense of the statute-is a bar to 
the action where it is properly pleaded. 

If an action is brought on a bill of exchange, 
unless the defendant disputes the signature there is 
no defense to it, and judgment may be obtained 
summarily; so that where a bill of exchange or 
some admission of the debt can be obtained, it 
facilitates the recovery considerably. 

It not infrequently happens that an execution 
issued by the sheriff is met with a bill of sale, and, 
if this is regular and properly registered, there is 
no alternative but to withdraw. 
also frequently defeated by a landlord who has a 
prior claim to rent, with certain limits. 

There are trade gazettes published in England 
which give a list of all bills of sale registered, and 
of all bankruptcies, county court judgments, and 
other matters, and, as these are issued weekly, the 
commercial world is pretty well posted as to the 
status of its debtors. 

Legal proceedings for the recovery of debts in 
England are somewhat perplexing and slow, but 
the courts and officers are absolutely beyond re- 
proach, so far as justice and integrity are con- 
cerned. 


Executions are 


—_-- > 


CONSTITUTIONAL LAW. 


APPROPRIATING Money TO Pay Men DRarFtep 
IntTO THE MILITARY SERVICE. 


New York Court oF APPEALS. 
Decided June 6, 1890. 

. Hupson G. Busu, Respondent, v. THE BOARD oF 
SUPERVISORS OF THE COUNTY OF ORANGE et 
al., Appellants. 

The act, chapter 664 of the Laws of 1892, which 
empowers and directs the supervisors, upon a 
petition of a majority of the taxpayers, to 
raise by taxation money to pay drafted men, 
who served personally in the Civil War, or 
paid commutation money, the sum of $300 and 
interest, is unconstitutional and void. Money 
raised for such a purpose is not for town or 
county purposes, but for gifts or gratuities to 
individuals, which is violative of section 11 of 
article 8 of the State Constitution. 








Appeal from a judgment of the Appellat: 
Division, Second Department, affirming a judg 
ment of the Special Term. 

F. R. Gilbert and William Hull for appellants 
Wm. D. Guthrie Carl A. de 
respondent. 


and Gersdorff fo: 


Per Curiam. — This was a taxpayer's action to 
restrain the board of supervisors from proceeding 
to levy a tax upon one of the towns of Orang: 
county in order to pay the claims of certain per 
their who were drafted into th 
military service of the United States, or had com 
muted in lieu of such service, under the act of 
March 3, 1863, entitled “ An act for 
enrolling and calling out the national forces, 
for other purposes.” 


sons or heirs, 


congress of 
and 
The parties seeking to en 
force the claims proceeded regularly under th: 
provisions of chapter 664 of the Laws of 1892. It 
will be seen that under the provisions of this stat 
ute the supervisors are directed to levy the tax in 
certain cases, and upon due proof that certain con 
ditions specified have been complied with. 

The courts below have sustained the action and 
restrained the supervisors and the authorities of 
the town from proceeding under the act, on the 
sole ground that the enactment, in its entire scope 
and purpose, is in conflict with the Constitution, 
and, therefore, void. That is the only question 
The stat 
ute in substance empowers and directs the super 


necessary to consider upon this appeal. 


visors of the several counties, upon a petition of a 


majority of the taxpayers, to raise, by ordinary 


taxation, the money needed to pay to any drafted 
man who served personally in the Civil War or 
paid commutation money, or to the heirs of any 
such the 
thereon for a period of about thirty years. 


man, sum of $300, with the interest 

Every government must possess the inherent 
right or power to call upon its citizens to perform 
military duty in time of war. The exercise of this 
power involves the right of seli-preservation, and 
that right in the government imposes upon the 
citizen a corresponding duty to render such serv 
ices whenever the emergency arises, and it is de 
manded of The 
sarily be the judge of the necessity for requiring 
This 


called into action by the act of congress referred 


him. government must neces 


the performance of this duty. power was 
to, since it provided for a conscription to recruit 
the army. The individuals selected in the manner 
provided by the act were under obligations to 
serve, but they were permitted to commute such 
services, or pay, in lieu thereof to the govern 
ment, a specified sum of money. 
which the courts 


tempted to authorize taxation for the purpose of 


The legislation 
below have condemned at- 
refunding to the person who paid, or his heirs, 
the moneys expended, with interest, and to pay 
fo the person who personally served under the 
call, or to his heirs, a like sum, with interest. 
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The power to impose taxes, general or local, 
which rests with the legislature, is without much 
express restriction in the Constitution, and yet 
even this power cannot be said to be absolute. 
On general principles it has, at least, one limita- 
tion, and that is that the money to be raised must 
be required for some purpose that in some sense, 
at least, can be said to be public. The legislature 
cannot authorize taxation for the purpose of mak- 
ing gifts, or paying gratuities to private individ 
uals. It is quite clear that this was the purpose 
of the act in question. The individuals for whose 
benefit the tax was to be levied under the act had 
no claim, legal or equitable, against the town or 
county where the money was to be raised by tax 
ation. Those who actually served under the con- 
scription only discharged their obligations to the 
general government. Those who commuted sim- 
ply paid so much money in order to be relieved 
from the obligation to render military service. In 
either case the individual did nothing more than 
to discharge his obligations to the government as 
a citizen, and hence he had no claim against the 
locality to reimburse him for what he was obliged 
to do. The fact that a majority of the taxpayers 
requested the supervisors to levy the tax is of no 
importance. Majorities, however potent in many 
respects, have no power to impose taxes upon the 
minority for the purpose of raising money to be 
We 
think that, under the general principles which con 
trol the the the 
legislature had no power to pass the act in ques 


devoted to gifts or gratuities to tndividuals 


exercise of power of taxation, 


tion. 


It did not attefipt to authorize taxation for any 
public purpose, but was, in effect, a method of 
taking private property, not for any public use, 
but for the benefit of private individuals. Legis 
lation of this character has often been questioned 
in the courts and quite uniformly condemned. 
(Taber v. Supervisors of Erie Co., 131 N. Y. 432: 
Perkins v. Milford, 59 
Raymond, 60 Maine, 121; Freeland y. Hastings, 92 


Maine, 315: Moulton v. 
Mass. 570; Meade v. Acton, 139 Mass. 341: Kelly 
v. Marshall, 60 Penn. St. 319; Ferguson vy. 
dram, 1 Bush. [Ky.] 548.) 

The the this 
State, adopted in 1874, imposed an additional limi- 


Lan- 


amendments to Constitution of 
tation upon the power of the legislature to au- 
thorize taxation in counties or towns for private 
or local purposes. By section 11, article 8, it was 
enacted that no county, city, town or village shall 
hereafter give any money or property to or in aid 


Nor 


of any individual, association or corporation. 


shall any such county, city, town or village be al- | 
larceny, was the property of the United States. 


lowed to incur any indebtedness, for 


county, city, town or village purposes. 


except 
The statute 
in question provides for the imposition of the tax 
upon the town to raise money for the payment of 
claims which there was no legal or moral obliga 
tion on the part of the town to pay, and hence it 1s 





in conflict with the provision of the Constitution 
above referred to, which forbids the town from 
giving any money to or in aid of an individual. 
The action of the town authorities in auditing or 
recognizing the claims as obligations to be paid 
by taxation, or similar action by the supervisors, 
all of which is contemplated by the statute, also 
violates the restriction against incurring obliga- 
tions for other than county or town purposes. 

Whatever other merit these demands may have, 
it is quite clear that money raised to pay them by 
taxation on the county or town cannot, with any 
propriety, be said to be raised for a county or 
town purpose. 

So we think that the courts below were right 
in deciding that the statute was violative of the 
Constitution. The judgment must, therefore, be 
affirmed, with costs. 

All concur. 

Judgment affirmed. 


> 
s 


CRIMINAL LAW -STEALING PUBLIC 
MONEYS~ DECOY LETTERS. 


SUPREME Court or THE District OF COLUMBIA 
Decided April ro, 1899. 
Tue Untrep States vy. Daniet U. Scort. 
Where 


gaged in 


moneys, the property of inspectors en- 
investigating the disappearance of 
addressed to the patent office, are 
placed in two decoy letters directed to that 
with the purpose, if the notes were 
stolen, thereby to detect the thief, and if not, 
to intercept and reclaim them into the posses- 
sion of the owners, an indwctment for violation 
of the act of March 3, 1875 (13 Stat. 479), will 
not lie against a party stealing the moneys 
because such moneys did mot 
property of the United States. 


moneys 


office 


become the 


Hearing on a motion by a defendant indicted for 
violation of the act of March 3, 1875, to direct a 
verdict of not guilty. Granted. 


Mr. Justice Braptry delivered the opinion of 
the court: 

This indictment contains two counts, each one 
of which charges the defendant with the larceny 
of $5 of the moneys, goods, chattels and property of 
the United States. It is conceded by the prose- 
cution that it is based upon the act of congress, 
approved March 3, 1875 (18 Stat. 479). The mo- 
that the court direct a verdict in 
favor of the defendant because the testimony fails 
to show that the money, the subject of the alleged 


tion made is 


Other grounds are urged in support of the motion, 
but in the view taken of the one mentioned ‘the 
others need not be considered. 

It appears by the testimony that the defendant, 
at the time of the offense charged, was an em- 
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ploye of the United States in the United States 
patent office, assigned to special duty in connec- 
tion with the receipt and handling of the mail 
delivered at the patent office. It was his duty to 
receive from the messenger of the department of 
the interior the mail bag for the patent office, to 
carry it to the mail-room, open it with a key with 
which he was furnished, and to slit the envelopes 
so that their contents could be handled. Having 
done this, he handled the registered mail, and at 
times assisted with other mail. It was the duty 
of the clerks in this room to take any money re- 
ceived to the finanoral clerk of the office, having 
first made a record of such receipt, and properly 
jacketed the enclosing letter and other papers. 


The envelopes enctosing the two $5 bills de- 
scribed in the indictment were received in the 
office mail, the money was appropriated by the 
defendant, and the envelopes, with such other 
papers as came in them, were disposed of for the 
purpose of concealing the crime. 

The attention of the inspectors of the post-office 
department, prior to this time, had been called to 
the fact that money enclosed in envelopes ad- 
dressed to the patent office had not been received, 
and they had been engaged in making an investi- 
gation of the matter. 

The assistant commissioner of patents had been 
informed that these inspectors would use decoy or 
test letters, enclosing money, for the purpose of 
detection. Each of the bills described was en- 
closed in a letter, which ordered a year’s subscrip- 
tion to the Patent Office Gazette, prepared or 
caused to be written by the inspectors, signed with 
a fictitious name, one punporting to be sent from 
Rockville and the other from Baltimore, Md., but 
both put into the mail at Washington, D. C. Each 
bill was marked for identification. One of them 
was the money or property of Inspector Owens, 
and the other was the money or property of In- 
spector Maxwell. 

Neither of these gentlemen intended his money 
to become the money or property of the United 
States, or to swbscribe for the Gazette in the fic- 
titious name used, or to have that publication sent 
to the fictitious address given. The purpose was 
to follow that money, if it went to a thief, and 
-thus accomplish his detection, and if it reached 
the financial clerk, to intercept the order and to 
claim and recover the specific money. Other 
moneys similarly enclosed by the same inspectors 
in decoy letters received the same day, but not 
stolen, were so intercepted, claimed and returned 
to the respective owners. Under these circum- 
stances, conceding that the enclosing envelopes 
were delivered to and their contents came into the 
possession of the United States, because duly re- 
ceived by an authorized agent of the patent office 
in its building, did such receipt and possession 
constitute the United States the general owner oi 





the enclosed notes? Clearly not. Such receipt 
and possession were not intended by the owners 
and senders to confer the right of property, and 
the assistant commissioner of patents so under- 
stood the transaction. 

If proof of general ownership is essential to 
successful prosecution under this indictment the 
case has not been made out. Is that essential? 

In indictments for larceny at common law, the 
pleader may safely allege property in either the 
general or special owner; the baibor or the bailee 
If the owner is unknown ito the grand jury the 
indictment may so allege. The ownership is a 
matter of no importance to the thief. The crime 
and the penalties are the same whether the stolen 
things belong to A or to B. It is necessary that 
the name of the owner be alleged, if known, for 
the purpose of identifying the crime, so that the 
defendant, by proper plea, may protect ‘himself 
agaimst any subsequent prosecution for the same 
offense. If this were an indictment at common 
law for simple larceny, and if it were the fact that 
these bills were in the possession of the United 
States for a temporary purpose, under an under- 
standing that they were to be returned to their 
owners when the object of their transmission was 
accomplished, the indictment might allege owner- 
ship in the United States. It is, however, at least 
doubtful whether such circumstances would make 
the United States the special owner even for the 
purpose of supponting an allegation of ownership 
in such indictment. 

But this is an indictment under the statute 
named, which imposes in terms the penalty of 
imprisonment at hard labor in the penitentiary not 
exceeding five years, or a fine not exceeding 
$5,000, or both, in the discretion of the court, upon 
“any person who shall embbezzle, steal or purloin 
any money, property, record, voucher or valuable 
thing whatever of the moneys, goods, chattels, 
records or property of the United States.” 

The offense of stealing the notes of the amounts 
alleged in this indictment, if they were not the 
property of the United States, would be petty 
larceny, the penalty for which, under the statute in 
force in this district, would be “ restitution in two- 
fold the value of the things stolen, and a fine not 
exceeding $200, or imprisonment in the district jail 
not exceeding six months, or both, at the discre- 
tion of the court.” 

It is therefore apparent that the ownership of 
the things stolen, whether in the United States or 
in an individual. is not immaterial, but is a mat- 
ter of great importance to itthis defendant. If the 
property of the United States, upon conviction he 
must be sentenced to hard labor in the penitentiary 
for over a year, and he might be condemned to 
five years of such imprisonment and a fine of 
$5,000. If not the property of the United States, 
upon conviction under a proper indictment, he 
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might be condemned at most to make restitution 
in the sum of $20, to pay a fine of $200, and to 
imprisonment in jail for six months. 

In enacting this statute it is evident that con- 
gress was legislating for the protection of prop- 
erty in which the United States had something 
more than a special or qualified ownership, or of 
which it had only a itemyporary possession. It was 
dealing with the subject of the larceny of things of 
which the United States had the absolute and un- 
qualified ownership. Its purpose is ito 
protect the property of the United States. Under 
it the larceny and embezzlement of such property 
are equally punished, no matter from whom stolen 
by the thief, or by whom delivered to the embez- 
zler. It is an essential element of either crime 
that the subject of it shall be owned by the United 
States. But to swhject the this 
statutory penalty this essential fact must be alleged 
and proved. 
gation of other ownership, and actual ownership 


evident 


wrongdoer ito 
This fact would not support an alle- 


in another cannot be made to support the allega- 
tions of this indictment by construction or fiction. 
Mr. Ashley M. Gould. assistant United States 
attorney for District of 
United States. 
Mr. C. Maurice Smith and Mr. J. B. 
the defendant. 


the Columpia, for the 


Archer, for 


- 


CAPITAL PUNISHMENT. 


HE action of the New York assembly in re 
jecting the bill introduced to abolish capital 
punishment was not unexpected, and while we are 
in favor of at least trying the experiment of dis- 
pensing with the death penalty, we did not very 
deeply regret the fact that the measure was de- 
feated wpon its first serious advocacy before the 
legislature. A radical change of such character 
should be adopted only after serious thought and 
careful discussion. The question of capital pun- 
ishment which a great deal of 
sentiment unavoidably enters. As matter of fact 
it should be decided without any appeal to senti 
ment whatsoever. The State of Michigan was led 
to abolish the death penalty, many years ago, 
through an upheavel of popular sentiment aroused 
A few 
years ago a converse wave of emotion nearly ac- 
complished the reinstatement of penalty, 
growing out of the commission of a second mur- 
der by a convict who was, at the time, undergoing 
a life sentence for his original crime. 


is one into mere 


by the execution of an innocent person 


such 


The circum 
stances not unnaturally led the average man to 
clamor for the effectual disposing of an inexorable 
enemy to society; and it is very much to the credit 
of the people and the legislature of Michigan that 
sober second thought prevailed, and that the law 
was not changed under such an extreme provo 
cation to revenge. 








In common with nearly all thoughtful and well- 
balanced citizens of this State, we heartily ap- 
proved of Governor Roosevelt's action in refusing 
to extend any peculiar clemency to Mrs. Place 
simply on the score of her sex. If capital punish- 
ment is proper for men, it is equally proper for 
women. Undoubtedly the Place case will prove, 
by reason of the interest and discussion it excited, 
a considerable factor in the ultimate determination 
whether to abolish or retain the death penalty in 
New York; and the example of the governor in 
eschewing sentimental 
highly serviceable 


will be 
dispassionate and 
statesmanlike consideration of the matter. 


considerations 
toward a 


It seems only proper, as the question is to go 
over for another year in this State, and as, through 
communications and conversations with 
lawyers, we are assured that the substantial argu- 
ments for and against the death penalty are receiv- 
ing serious consideration, to 


from 


few more 
words on the subject, in the hope of aiding our 
readers in making up their own minds. It will 
be very profitable to read a series of articles by 
F. S. Key Smith, Esq., of Washington, D. C., 
which have recently appeared in the ALBANY Law 
JouRNAL, and which offer very cogent, and, as it 
seems to us, convincing arguments, drawn from 
history, science and observation of human nature, 
against the retention of the death penalty. 

As we have always maintained, the main ques- 
tion is one of expediency, to be settled by com- 
parative statistics. If capital punishment exercises 
a greater deterrent effect from murder than the 
fear of life imprisonment, undoubtedly the ancient 
penalty should be preserved. If, on the other 
hand, figures show that proportionately to total 
population imprisonment for life serves just as 
effectively to keep down the number of murders, 
the State is not justified in putting murderers to 
death. In our editorial of February 28, 1899, we 
quoted some very significant statistics presented by 
Mr. George L. Patterson, of Cambridge, before a 
legislative committee in Boston, having under con- 
sideration a_ bill the of the death 
penalty in Massachusetts. If such statistics may 
be taken as fairly representative of civilized so- 
ciety, we think a presumptive case is made out for 
discontinuing capital punishment. 

It is exceedingly difficult to eliminate the ele- 
ment of sentiment, of one form or another, from 
the consideration of the question. 


utter a 


for abolition 


There is, in 
the first place, the sentiment of revenge — the in- 
dulgence of so-called “ poetical justice’ in the 
slaying of a slayer. Furthermore, emotional con- 


siderations make it very difficult for many persons 


to give due weight to statistics. There is the as- 
sumption in many minds that the fear of death is 
the greatest terror to average human nature, and 
that therefore — whatever figures seem to show, 
or not to show —the danger of being put to death 
must be a stronger practical deterrent than any 
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other penalty that could be devised. There are 
several practical considerations that should be ad- 
dressed to persons of this attitude. Many, if not 
the majority, of crimes of violence are perpe- 
trated under the influence of some form of intoxi- 
cation, either that of alcohol or of some other 
drug, or of blind and brutal passion. Persons 
committing murder under such circumstances do 
not stop to consider which of two penalties they 
will incur, or whether they will incur any penalty 
whatsoever. With regard to more deliberate mur- 
ders, it is doubtful whether the weighing of com- 
parative penalties is seriously indulged in. 
Murderers of this class always expect to cover 
their tracks, and sometimes they succeed in doing 
so. There is a third-class of murderers which 
were referred to many years ago by Jeremy Ben- 
tham in the following language: 

“When one observes the courage or brutal in- 
sensibility, when in the very act of being turned 
off, of the greater part of the malefactors that are 


persuaded that they have been accustomed to con- 
sider this mode of ending their days as being to 
them a natural death —as an accident or misfor- 
tune, by which they ought no more to be deterred 
from their profession than soldiers or sailors are 
from theirs, by the apprehension of bullets or of 
shipwreck.” 

The history of our country during the past year 
has familiarized us with acts of heroism in war, 
which were undertaken without the slightest 
shrinking from personal injury or death. Those 
who have had much to do with the regular crim- 
inal classes have observed that very much the same 
disregard of personal consequences and physical 
suffering is manifested by conspicuous offenders in 
the commission of what. from their point of view, 
amount to glorious crimes. According to the 
standards of such persons there is an eclat akin to 
that enjoyed by an Iroquois or an Apache in in- 
dulging one’s passion of hatred or revenge in 
killing an enemy, and stoically facing whatever the 
consequences may be. 

We do not mean to urge these considerations to 
the extreme of arguing that no penalty is an ac- 
tual deterrent against murder, which contention 
would, of course, be absurd. What we are aim- 
img at is simply to explain the fact that, on a large 
scale and in the long run, the penalty of life im- 
prisonment may act just as effectually to keep 
down the proportionate number of murders as the 
death penalty. Our own researches have led us to 
this conclusion, subject, of course, to revision upon 
the production of reliable statistics pointing to a 
contrary result. 

It would seem incumbent upon members of the 
bar to make careful study of this question, which, 
doubtless, will come up again for consideration in 
our own State. The movement against capital 
punishment seems to be gaining ground in all 











directions. The recent passage of a Federal stat- 
ute, following the practice of several of the States, 
granting to juries the discretionary right to fix the 
penalty for murder at life imprisonment or death, 
while open to criticism on the score of theoretical! 
policy, is a significant indication of the popular 
trend. Such a compromise measure probably wil! 
result in dispensing with the death penalty in th 
majority of cases. Juries invested with the dis- 
cretion will impose capital punishment only where 
some vindictive feeling —as in murders of par- 
ticular atrocity — influences them. A more logica! 
and consistent public policy would seem to requir: 
uniformity of one penalty or the other, wherever 
murder in the first degree is legally established. 
i‘: ore N. Y. Law Journal. 


—————— 


TORTS'’BY CORPORATIONS. 


— BRAMWELL would never allow that a 


executed at Newgate, it is impossible not to feel | 


corporation could be guilty of malice or fraud 
Trained though he was in the technicalities of the 
old school of special pleading, and familiar with 
legal drama, John 
Doe and Richard Roe, he was yet always bent on 


those stock personages of the 


getting at realities. ‘‘ Legal fraud?” he exclaimed: 
“it has no more meaning to me than legal light 
or legal shade.” What is called common sense is 
however, short-sighted, and in this 
instance Lord Bramwell’s shrewdness was at fault 
Legal fraud is not perhaps the best of all possible 
phrases, but it does really connote a truth; it is 
not a mere contradiction in terms. So, too, with 
the imputation of malice or fraud to a corpora- 
tion. A corporation, as we all know, is but an airy 
abstraction, without a soul to be saved or a body 
to be kicked: it 


only. 


sometimes, 


notional existence 
But in these matters we must not “ stick 
in the bark” or be beguiled by the will-o’-the-wisp 
subtleties of the school-men. Substantially, it is 
the shareholders who make the company. The 
corporation is a mere nomen collectivum, a person- 
ification of the shifting and heterogeneous crowd 
of shareholders, convenient for dealing with, for 
contracting with, or litigating with. Motive must 
always be matter of inference —no one can dive 
into the mind of an individual any more than of a 
corporation. In both cases the existence of fraud 
or malice is evidenced by acts; only there is this 
difference, that in the case of a corporation the 
acts are acts done through the medium of agents, 
the only way in which a corporation can act. But 
they are the acts really of the shareholders masked 
behind the persona of the corporation. It is the 
shareholders who have put the directors there to 
do that class of act, and to carry on the business 
of the company; and it would be a miscarriage of 
justice than any logical dilemma _ or 
anomaly if the shareholders, after having posed as 
principals, could perform the “ vanishing trick” 


possesses a 


worse 
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when their agents had committed some wrong oi 
fraud or false imprisonment, or malicious prosecu- 
tion. Canning used to say that a crowd was wiser 
than the wisest man in it. There is a profound 
good sense shaping the ends of our common law, 
against which doctrinaires run their heads in vain. 
— Law Journal (London). 


_ — 


NEGOTIABILITY OF DEBENTURES. 
I\HE negotiability of debentures is dealt with by 

Mr. Bosanquet, Q. C., in-an able and erudite 
article in the current number of the Law Quar- 
terly Review, which is in the nature of a criticism 
of Mr. Justice Kennedy’s recent decision in The 
Bechuanaland Exporation Company v. The Lon- 
don Trading Companies. The article illustrates 
how deep every question — legal or otherwise — 
goes when it is scientifically handled. The nego- 
tiability of debentures is, of course, of first-rate 
importance to the mercantile community; but it 
is more, it penetrates to the roots of our law mer- 
chant —its nature and origin. The controversy 
comes to this, Is the law merchant unalterably 
fixed, like “ the faith once delivered to the saints,” 
or is it capable of expanding from age to age to 
meet the growing wants of the community? Mr. 
Bosanquet is of opinion that on the authorities — 
Crouch y. Crédit Foncier in particular — the class 
of negotiable instruments is closed, and that it is 
not competent to city merchants by a practice of 
trade to create a new form of negotiable .instru- 
ment, or annex by usage the quality of negotiabil- 
ity. But looking at it as a matter of history, what 
superior sanctity, we may ask, attached to those 
usages of merchants in the middle ages — which 
the courts ratified as part of the common law — 
over the usages of merchants in this nineteenth 
century of ours? Why is the growth of mercan- 
tile custom to be arrested, to fossilize in this way? 
The excellence of our English common law is that 
it is the body of national custom, which the people 
have found out for themselves to be just, salutary 
and convenient, and which they have molded from 
time to time to meet the changing conditions of 
society. It is exactly so with the body of mer- 
cantile customs which the law has _ sanctioned 
under the name of the “law merchant.” Take 
away this quality of automatic adaptation to social 
environment which usage means, by which business 
men meet the demands of modern trade, and the 
law is no longer a living law, but a dead law. — 
Law Journal (London). 


_ — 


SETTLEMENT ON ‘MARRIAGE’ WITH 
DECEASED WIFE'S SISTER. 


HE moral sense of the community is, on the 
whole, not opposed to marriage with a de- 
ceased wife’s sister, and therefore people are apt 





to overlook some awkward results of the fact that 
the relationship is in law only one of unlawful 
cohabitation. A case decided a few days ago by 
Mr. Justice North will illustrate this remark. The 
husband, if we may so call him, had, before going 
through the form of marriage with his late wife’s 
sister, settled some real property on her for life, 
with a remainder to the persons who would have 
been entitled thereto if the settlement had not 
been made. The heir-at-law being an infant, the 
trustees applied to the court for directions whether 
they should pay the income to the lady; and Mr. 
Justice North held that as the consideration for 
the settlement was a future unlawful cohabitation, 
and therefore illegal, she was not entitled to the 
income as against the heir. In an earlier case 
(Ayerst v. Jenkins, 42 Law J. Rep. Chanc. 690), 
Lord Selborne had held that a settlement in favor 
of the deceased wife’s sister could not be set aside 
on the application of the husband’s personal repre- 
sentative, for a court of equity would not have 
interfered on behalf of the settlor who was a 
particeps criminis, and his representative was in no 
better position than himself. According to Mr. 
Justice North’s decision, there is no reason why 
the court should not assist the trustees, and on 
this ground two very similar cases have had oppo- 
site results. — Law Journal (London). 


—-—--- > 


DUTIES OF JAPANESE WOMEN. 


M\HE chief duty of a Japanese woman all her life 
is obedience; while unmarried, to her par- 


when 
parents; 


ents; married, to 


when 


her husband and his 
widowed, to her son. In the 
** Greater ‘Learning of Women” we read: 

“A woman should look wpon her husband as if 
the were heaven itself, and thus escape celestial 
punishment.” 

“ The five worst maladies that afflict the female 
mind are: Indocility, discontent, slander, jealousy 
and silliness. Without any doubt these five mala- 
dies afflict seven or eight out of every ten women, 
and from them arises the inferiority of women to 
men. A woman should cure them by self-inspec- 
tion and self-reproach. The worst of them all, 
and the parent of the other four, is silliness!” 

The above extract shows us .very clearly the 
position which women have, until quite recently, 
taken in Japan. As a German writer says, her 
condition is the intermediate link between the 
European and the Asiatic. On the one hand, 
Japanese women are subjected to no seclusion, 
and are as carefully educated as the men, and take 
their place in society; but, on the other hand, they 
have absolutely no independence, and are in com- 
plete subjection of their husbands, sons and other 
relations. They are without legal rights, and 
under no circumstances can a wife obtain a divorce 
or separation from her husband, however great his 
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offense. Notwithstanding this, in no country does 
one find a higher standard of morality than 
among the married women of Japan. Faithless- 
ness is practically unknown, although the poor 
little wives must often have much to put up with 
irom their autocratic lords and masters. They 
bear all, however, silently and uncomplainingly, 
their characteristic pride and reserve forbidding 
them to show to the outer world what they suffer. 
We Europeans might well in many respects imi- 
tate, and have still much to learn from, our little 
cousins in the far east. — Cornhill Magazine. 


ee 


Legal Rotes. 


Governor Stanley, of Kansas, has appointed his 
wife one of a committee to investigate the State’s 
charitable institutions. 

Governor-General Davis, of Porto Rico, has 
signed an order establishing a United States Pro- 
visional Court there, and has appointed N. B. C. 
Pettingill presiding judge of the body, with two 
army officers as associates, and J. M. Keedy prose- 
cuting attorney. 

The new labor law regulating the hours of em 
ployment of females in manufacturing, mechanical 
and mercantile establishments, hotels and restau- 
rants in the State of Nebraska, will go into effect 
on July 1, and it is estimated that 25 per cent. of 
the women employed in the State will be replaced 
by men at that time. The law has other stringent 
provisions, which make the employment of women 
difficult and expensive. 

The late Massachusetts legislature provided that 
“no minor under 18 years of age shall be em- 
ployed in handling intoxicating liquors, or in 
handling packages containing intoxicating liquors, 
in any brewery or bottling establishment where 
“intoxicating liquors are prepared for sale or of- 
fered for sale.” The penalty for forgetfulness of 
this is a fine of not less than $50, or imprisonment 
for not less than three months, or both. 

The Supreme Court handed down a decision as 
to the rights of a person who sends a note for 
collection to a bank which becomes insolvent be- 
fore the draft returned by it in payment of the 
amount collected has been paid by its correspond- 
ent. It holds that the owner of the note is not 
entitled to enforce a trust against the funds in the 
hands of the correspondent bank, but is simply 
entitled to rank as a general creditor of the insol- 
vent institution. — Indianapolis News, June 13. 


Commissioner Hermann, of the general land 
office, in a contest involving a homestead entry, 
has decided that an administrator of a deceased 
entryman is without authority under the home- 
stead iaws to relinquish the entry of the decedent, 
whether authorized to do so by the local courts or 
not. In former years the practice has been to 





allow an administrator to execute a reiinquishment 
of a homestead where he acted under the direction 
of a probate court having jurisdiction to direct 
him, and where there was evidence that there was 
no widow, devisee or heir capable of succeeding 
to the entry. 

The Japanese consul at New York recently told 
Magistrate Cornell that he expected three distin 
guished Japanese lawyers and court officials to 
visit this country and investigate the procedure in 
the police courts. They arrived a few days ago, 
and recently occupied the bench with Magistrate 
Cornell, who explained to them the procedure in 
each case at the Jefferson Market Court. They 
were: C. Nakashioji, public procurator of the 
Court of Appeals of Tokio and councilor of the 
department of justice; K. Kasaka, chief procurator 
of the lower court of Yokohama, and G. Baba. 
judge of the Court of Cassation at Yokohama. 
N. Y. City Exchange. 

In a recent New York case, an undertaker was 
injured while riding his after business 
hours for pleasure. As an undertaker his rate of 
indemnity in an accident insurance company was 
fixed in the policy at $20 a week, but the company 
resisted the claim on the ground that when he was 
injured he was not an undertaker, but a cycler, 
whose indemnity was but $10 a week. The lower 
court held that the increased hazard clause of the 
policy referred to the occupation and not to the 
recreation of the insured; that a business man did 
not become a cycler within the meaning of the 
policy by a few minutes’ ride, but he was entitled 
to the same indemnity as if he had been injured in 
the regular employment specified in the policy. 
This was unanimously affirmed in the Appellate 
Division, and has been affirmed again in the Court 
of Appeals. 


bicycle 


Memphis plumbers formed an association re- 
quiring the members to pay into the treasury of 
the association taxes graded in accordance with 
the work performed when a member did work 
in competition with another member. Bailey & 
Co., members of the association, did such work, 
reported it to the association, and, in accordance 
with the by-laws, were assessed $444 as taxes to 
the association for having competed with other 
members of the association, and the Plumbers’ 
Association sued them. The case came before the 
Supreme Court, and at Jackson this week was 
decided against the association, Justice Caldwell 
delivering the opinion. In the opinion the broad 
ground is taken that the by-law of the association 
providing for a tax upon a member when work is 
done in competition with other members is void 
because in restraint of trade and public policy, its 
tendency being to prevent and destroy competi- 
tion. The Memphis Plumbers’ Trust had no 
standing in court, and the Supreme Court of the 
State held that combines and associations formed 
for farming out business and work, as the by-laws 
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of this association show it was formed for, cannot 


use the courts to discipline recalcitrant members. 
— Nashville American, June 17. 

They say that William B. Hornblower’s annual 
fees foot up to $50,000 and are bound to increase. 
His strength is not with juries, but with judges, 
since his arguments are all logic and no emotion. 


He is only 49. His rise in the profession has been | 


the most phenomenally rapid on record in New 
York, and has been largely due to the composition 
of the firm with which he began as junior partner. 
Both his seniors already were well to do when 
he was admitted and both disliked court work. 
Consequently he was oftener seen by judges and 
lawyers than any other member of the firm, and 
always being prepared with a straightforward, not- 
too-wordy statement of the facts as he understood 
them, he speedily became a favorite with the men 
on the bench. Mr. Hornblower is a little man, 
and his dress is speckless. His face is thin and 
set off by side whiskers. His hair is thinning at 
the top. He looks not unlike a thoughtful drug- 
gist. He set out when a boy to be a minister, as 
his father was before him, but changed his mind 
and followed the bent of his lawyer grandfathers, 
one of whom was the noted Chief Justice Horn- 
blower, of New Jersey, and some of whose de- 
cisions are quoted as precedents in courts all over 


the United States nearly every day. —- Exchange. 


- _ 


English Aotes. 
The report that an additional judge will be ap- 
pointed to the Chancery Division has been offi- 
cially confirmed. 


The royal assent has been given to the Solici- 
tors’ bill, the object of which is to give to the 
master of the rolls power to restore to the roll a 
solicitor who has been struck off under the pro- 
visions of the Solicitors’ Act, 1843, for acting as 
agent for an unqualified person. 

Mr. Justice Day, who recently completed seven- 
teen years of judicial service, is one of five occu 
pants of the bench who are entitled to retire on 
pensions. The master of the rolls has occupied a 
seat on the bench for twenty-four years, Mr. Jus 
tice Mathew for eighteen years, Mr. Justice North 
for seventeen years, and Lord Justice Smith for 
sixteen years. Mr. Justice Wills will shortly be 
added to the number of judges who have earned 
the right to retire on pensions. He was ap- 
pointed a judge on July 19, 1884, and therefore 
will complete fifteen years of judicial service on 
the 19th of July. 

A fair share of the birthday honors has fallen to 
the legal profession, says the Law Journal (Lon- 
don). The Right Hon. Samuel James Way, chief 
justice of South Australia, and first Australian 
member of the judicial committee of the Privy 
Council, is among the new baronets; Mr. Law- 





rence Hugh Jenkins, the newly appointed chief 
justice of Bombay; Mr. Thomas Crossley Rayner, 
chief justice of the colony of Lagos; Mr. Fischer 
Agnew, recorder of Rangoon; Mr. John Alex- 
ander Boyd. chancellor of the High Court of 
Ontario; Mr. Alured Dumbell, a judge of the 
High Court of the Isle of Man; Mr. Joseph 
Frizelle, late chief judge of the High Court of the 
Punjab; Mr. J. F. Rotton, Q. C., late legal ad- 
the government board, and Mr. 
Walter Murton, solicitor to the board of trade, 
are among the new knights. Sir Godfrey Lush- 
ington, who was for many years permanent under 
secretary at the home office, has been appointed a 
G. C. M. G.; and Mr. J. J. Graham, secretary to 
the law department of the Cape of Good Hope, 
has been appointed a C. M. G. , 


viser to local 


—————_ 


Legal Laughs. 


One of the neatest examples of the tables being 
turned upon a bullying counsel was afforded by a 
clergyman who gave evidence in a horse-dealing 
case at the Worcester Assizes. He gave a some- 
what confused account of the transaction in dis- 
pute, and the cross-examining counsel, after 
making several blustering but ineffective attempts 
to obtain a more satisfactory statement, said, 
“ Pray, sir, do you know the difference between a 
horse and a cow?” 
ance,” 


“T acknowledge my ignor- 
replied the reverend gentleman. “TI hardly 
know the difference between a horse and a cow, or 
between a bull and a bully —only a bull, I am 
told, has horns, and a bully”” — here he made a 
respectful bow to the advocate — “ luckily for me, 
has none.” — Tit-Bits. 


° 


Rotes of Recent American Decisions. 


Bills and Notes — Corporations — Officers. — 
Where the treasurer of a manufacturing corpo- 
ration, having possession of a note indorsed by 
him as such, presents it for discount on represen- 
tations that he has authority, as treasurer, to in- 
dorse and negotiate it, and he is personally known 
to the indorsee to be such treasurer, the indorsee 
is ordinarily justified in accepting such representa- 
tion as proof of authority; and hence, in an action 
on the note, in the absence of proof of actual want 
of authority, he need only show the indorsement 
and representation of authority. (Standard 
Cement Co. v. Windham Nat. Bank, [Conn.] 42 
Atl. Rep. 1006.) 


Criminal Evidence — Confession.— A _ confes- 
sion to one not an officer, and not having defend- 
amt under arrest, made on a promise not to 
disclose it to any one, is admissible. (Lawson v. 
State, [Tex.] 50 S. W. Rep. 345.) 
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Criminal Law — Assault — Evidence of Similar 
Offenses. — In a prosecution for an assault on a 
female child, evidence of similar assaults on other 
occasions is admissible to show intent. 
v. State, [Tex.] 50 S. W. Rep. 338.) 

Criminal Law — Joint Verdict.— Two persons 
were indicted and tried together, and the verdict 
was, “ We find defendants guilty, and assess their 
punishment at two years in the penitentiary.” 
Held, that the verdict was not void as failing to 
assess the punishment, against accused severally. 
(Davidson v. State, [Tex.] 50 S. W. Rep. 365.) 

Carriers — Negligence — Damages. —In an ac- 
tion against a railroad company for willful failure 
to transport plaintiff to the destination called for 
by ther ticket, whether damages received by plain- 
tiff from a storm which overtook her after leaving 
defendant’s depot were proximate or too remote 
was for the jury, depending on whether the storm 
was reasonably to be expected or extraordinary 
(Pickens v. South Carolina & G. R. Co., [S. Car.} 
32 S. E. Rep. 567.) 

Constitutional Law — Peddler’s License — Tax- 
ation. — V. S., ch 108, declares that a person 
going from town to town, carrying to sell, or 
expose for sale, goods described, ‘‘ which are the 
manufacture of this State,” and a person who 
brings such goods within the State, for sale at 
auction or otherwise, shall be deemed a peddler, 
and imposes a fine on a person becoming a ped- 
dler, without license in force, for which he is re- 
quired to pay a graduate fee, according to the 
manner in which he travels and what he carries. 
Held, that the statute applied only to peddlers 
offering for sale goods manufactured within the 
State, and therefore, since it imposes a discrim- 
inating tax on such goods in favor of foreign 
goods, is in derogation of Const. U. S., Amend. 14. 
providing that no State shall deny any person 
within its jurisdiction the equal protection of its 
laws. (State v. Hoyt, [Vt.] 42 Atl. Rep. 973.) 


(Rogers 


—_-_ > 


LITERARY NOTES. 


One of the most thoughtful contributions to 
the discussion of the questions of propriety in- 
volved in the publication of the Browning Love 
Letters is the article in the Edinburgh Review on 
“ Discretion and Publicity,” reprinted in The Liv- 
ing Age for June 24. 





In the American Monthly Review of Reviews 
for July the editor reviews the work of our dele- 
gation at The Hague up to date, presenting the 
latest phases of the arbitration question, with 
some consideration. of its bearings on the present 
international situation. Among other topics dis- 
cussed in “The Progress of the World” this 
month are “ tariff trusts” as a political issue, the 
Dreyfus vindication, the war in the Philippines, 
the recent change in the civil service rules, and 
the newly elected college presidents. 





Of all men in the United States at the present 
moment, probably John Barrett, former United 
States minister to Siam, is the one best qualified 
by personal knowledge to discuss the Philippine 
situation. Mr. Barrett has spent the past five 
years in the far east. Long before the Spanish 
war he had traveled over a large portion of Luzon 
and had visited the islands of other Philippine 
groups. In May, 1808, aiter Dewey had annihi 
lated Spain’s fleet in Manila bay, Mr. Barrett re 
turned and remained in the vicinity of Manila for 
seven months. Finally, after the fighting with the 
Filipinos began in February, he came back to the 
scene of hostilities, and only left to set sail for 
America in the middle of March. Mr. Barrett 
contributes to the Review of Reviews for July a 
summary of his impressions after all these months 
of experience and observation. The article és 
highly opportune and significant. 

The July number of Harper’s is especially inter- 
esting for the unusual number of short stories it 
contains, and in this respect is admirably suited 
to summer readers. Israel Zangwill contributes 
“ Transitional,” a touching story of how a little 
Jewess renounced her Christian lover for her 
“The Wrath of the Zuyder Zee,” 
by Thomas A. Janvier, is in many respects the 
best of Mr. Janvier’s short 


father’s sake. 


stories. Frederic 
Remington is both the author and the illustrator 
of * The Honor of the Troop.” ‘“ Matilda’s Ad 
dress Book,” by Margaret Sutton Briscoe, ilus- 
trated by A. b. Frost, is one of the most enter- 
tainmg features of “ The Drawer.” Jessie Van 
Zile Belden contributes ““ Not on the Passenger 
List,” and Wolcott Le Clear Beard tells a pa 
thetic story of a telegraph operator in a rough 
western town. 


- ~ - 


Aew Hooks and Aew Editions. 

A Review of Recent Legal Decisions Affecting 
Physicians, Dentists, Druggists and the Pub- 
lic Health. By W. A. Purrington, of the 
New York Bar. New York: E. B. Treat & 
Co. 1899. 

As its title indicates, this little work of 105 pages 
contains a brief review of recent legal decisions 
affecting physicians and the public health. The 
selections have been carefully made and the state- 
ments of principles are clearly enunciated. There 
has also been added a brief for the prosecution 
of unlicensed practitioners of medicine, dentistry 
or pharmacy, giving citations of authority upon 
points likely to arise in such prosecutions. The 
author has also added his admirable article here- 
tofore referred to in these columns upon Man- 
slaughter, Christian Science and the Law, 


reprinted from the Medical Record. The work 


as a whole cannot fail to be of distinct value to 
every active practitioner. 
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